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RULE 4-2.1 ADVISER
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4 RULES CF PROFESSIONAL CONDUCT
4-2 COUNSELOR

RULE 4-2.1 ADVISER

In representing a client, a lawyer shall exercise independent professional judgment and render
candid advice. In rendering advice, a lawyer may refer not only to law but to other
considerations such as moral, economic, social, and political factors that may be relevant to
the client's situation.

Comment
Scope of advice

A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal
advice often involves unpleasant facts and alternatives that a client may be disinclined to
confront. In presenting advice, a lawyer endeavors to sustain the client's morale and may put
advice in as acceptable a form as honesty permits. However, a lawyer should not be deterred
from giving candid advice by the prospect that the advice will be unpalatable to the client.

Advice couched in narrowly legal terms may be of little value to a client, especially where
practical considerations, such as cost or effects on other people, are predominant. Purely
technical legal advice, therefore, can sometimes be inadequate. It is proper for a lawyer to
refer to relevant moral and ethical considerations in giving advice. Although a lawyer is not a
moral adviser as such, moral and ethical considerations impinge upon most legal questions and
may decisively influence how the law will be apphed.

A client may expressly or impliedly ask the lawyer for purely technical advice. When such a
request is made by a client experienced in legal matters, the lawyer may accept it at face
value. When such a request is made by a client inexperienced in legal matters, however, the
lawyer's responsibility as adviser may include indicating that more may be involved than
strictly legal considerations.

Matters that go beyond strictly legal questions may also be m the domamn of another
profession. Family matters can involve problems within the professional competence of
psychiatry, clinical psychology, or social work; business matters can involve problems within
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1111513 RULE 4-21 ADVISER
the competence of the accounting profession or of financial specialists. Where consultation
with a professional in another field is itself something a competent lawyer would recommend,
the Jawyer should make such a recommendation. At the same time, a lawyer's advice at its
best often consists of recommending a course of action m the face of conflicting
recommendations of experts.

Offering advice

In general, a lawyer is not expected to give advice until asked by the client. However, when a
lawyer knows that a client proposes a course of action that 1s likely to result in substantial
adverse legal consequences to the client, the lawyer's duty to the client under rule 4-1.4 may
require that the lawyer offer advice if the client's course of action is related to the
representation. Similarly, when a matter is likely to involve litigation, it may be necessary
under rule 4-1.4 to inform the client of forms of dispute resolution that might constitute
reasonable alternatives to litigation. A lawyer ordinarily has no duty to initiate mvestigation of
a client's affairs or to give advice that the client has indicated is unwanted, but a lawyer may
initiate advice to a client when doing so appears to be in the client's interest.

[Revised: 05/22/2006] mr e e i m e e a o e e
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RULE 4-1.4 COMMUNICATION

4 RULES OF PROFESSIONAL CONDUCT
4-1 CLYENT-LAWYER RELATIONSHIP

RULE 4-1.4 COMMUNICATION
(a) Informing Client of Status of Representation. A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which the
chent's informed consent, as defined in termmology, is required by these rules;

(2) reasonably consult with the client about the means by which the client's objectives are to
be accomplished;

(3) keep the client reasonably imformed about the status of the matter;
(4) promptly comply with reasonable requests for nformation; and

(5) consult with the client about any relevant limitation on the lawyer's conduct when the
lawyer knows or reasonably should know that the client expects assistance not permitted by
the Rules of Professional Conduct or other law.

(b) Duty to Explain Matters to Client. A lawyer shall explam a matter to the extent
reasonably necessary to permit the client to make informed decisions regarding the
representation.

Comment

Reasonable communication between the lawyer and the client is necessary for the client to
effectively participate in the representation.

Communicating with client

If these rules require that a particular decision about the representation be made by the client,
subdivision (a)(1) requires that the lawyer promptly consult with and secure the client's
consent prior to taking action unless prior discussions with the client have resolved what
action the client wants the lawyer to take. For example, a lawyer who receives from opposing
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1111913 RULE 4-1.4 COMMUNICATION
counsel an offer of settlement in a civil controversy or a proffered plea bargain in a criminal
case must promptly inform the client of its substance unless the client has previously indicated
that the proposal will be acceptable or unacceptable or has authorized the lawyer to accept or
to reject the offer. See rule 4-1.2(a).

Subdivision (a)(2) requires the lawyer to reasonably consult with the client about the means to
be used to accomplish the client's objectives. In some situations — depending on both the
importance of the action under consideration and the feasibility of consulting with the client
this duty will require consultation prior to taking action. In other circumstances, such as
during a trial when an immediate decision must be made, the exigency of the situation may
require the lawyer to act without prior consultation. In such cases the lawyer must
nonetheless act reasonably to inform the client of actions the lawyer has taken on the client's
behalf. Additionally, subdivision (a)(3) requires that the lawyer keep the client reasonably
informed about the status of the matter, such as significant developments affecting the timing
or the substance of the representation.

A lawyer's regular communication with clients will minimize the occasions on which a client
will need to request information concerning the representation. When a client makes a
reasonable request for information, however, subdivision (a)(4) requires prompt compliance
with the request, or if a prompt response is not feasible, that the lawyer, or 2 member of the
lawyer's staff, acknowledge receipt of the request and advise the client when a response may
be expected.

Explaining matters

The client should have sufficient information to participate mtelligently m decisions concerning
the objectives of the representation and the means by which they are to be pursued, to the
extent the client is willing and able to do so.

Adequacy of communication depends in part on the kind of advice or assistance that is
mnvolved. For example, when there is time to explain a proposal made in a negotiation, the
lawyer should review all important provisions with the client before proceeding to an
agreement. In litigation a lawyer should explain the general strategy and prospects of success
and ordinarily should consult the client on tactics that are likely to result in significant expense
or to injure or coerce others. On the other hand, a lawyer ordinarily will not be expected to
describe trial or negotiation strategy in detail. The guiding principle is that the lawyer should
fulfill reasonable client expectations for information consistent with the duty to act in the
client's best interests and the client's overall requirements as to the character of
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1119413 RULE 4-1.4 COMMUNICATION
representation. In certain circumstances, such as when a lawyer asks a client to consent to a
representation affected by a conflict of interest, the client must give informed consent, as
defined in terminology.

Ordmarily, the mformation to be provided is that appropriate for a client who is a
comprehending and responsible adult. However, fully informing the client according to this
standard may be impracticable, for example, where the client is a child or suffers from mental
disability. See rule 4-1.14. When the client is an organization or group, it is often impossible
or mappropriate to inform every one of its members about its legal affairs; ordmarily, the
lawyer should address communications to the appropriate officials of the organization. See
rule 4-1.13. Where many routine matters are involved, a system of limited or occasional
reporting may be arranged with the client.

Withholding information

In some circumstances, a lawyer may be justified in delaying transmission of information
when the client would be likely to react imprudently to an immediate communication. Thus, a
lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist
indicates that disclosure would harm the client, A lawyer may not withhold information to
serve the lawyer's own Interest or convenience or the interests or convenience of another
person. Rules or court orders governing litigation may provide that information supplied to a
lawyer may not be disclosed to the client. Rule 4-3.4(c) directs compliance with such rules or
orders.

{Revised: 05/22/2006] e e e e
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The Florida Bar

vww.floridabar.org
OPINION 88-14

{March 7, 1989)

A plaintiff's attorney may communicate with former managers and former employees of a defendant
corporation without seeking and obtaining consent of corporation's attorney.

Note: This opinion was approved by the Board of Governors at its March 1989 meeting. While opinion
88-14 permits certain direct contacts with former employees of a represented corporation, it does
not purport to address the possibility of disqualification in litigation. See H.B,A. Management, Inc. v.
Estate of Schwartz , 693 So.2d 541 (Fla. 1997}, But see, Rentclub v. Trans rica , 811 F.Supp.
651 (M.D. Fla, 1992), aff'd 43 F.3d 1439 (11th Cir. 1995).

RPC: 44.2; ABA Model 4.2
CPR: DR 7104(A)(1)

Opinions: Alaska 883, Colorado 69, lllinois 8512, Los Angeles Co. 369, Maryland 8613,
Massachusetts 827, Michigan CI597, N.Y. City 8046, N.Y. County 528, Virginia 533, Wisconsin E8210

Case: Wright v. Group Health Hospital , 691 P.2d 564 (wWash. 1984)
Statutes: F.5. 90.803{18)(e); Florida Evidence Code
Misc: Fed.R.Evid. 801(d)(2){D)

The inquiring attorney's law firm represents the plaintiffs in a civil action against a corporation. The
attomeys wish to have ex parte interviews with formmer employees of the defendant corporation who
were employed by the corporation during the period when the actions or decisions on which the suit
is based occurred. The former employees may include some who had managerial responsibilities and
some whose acts or omissions during their employment might be imputed to the corporation for
purposes of civil liability. As is usually the case, the defendant corporation objects to ex parte
contacts with its former employees.

The issue is whether Rule 44.2, Rules Regulating The Florida Bar, proscribes the plaintiffs' attomeys
from contacting former managers and other former employees of the defendant corporation except
with the permission of the corporation’s attorneys. As regards former managers and other former
employees who have not maintained any ties with the corporation-who are no longer part of the
corporate entity - and who have not sought or consented to be represented in the matter by the
corporation's attomeys, the answer must be in the negative.

Rule 44.2 is substantially the same as its predecessors in the Code of Professional Responsibility (DR
7104(A)(1)) and the earlier Canons of Professional Ethics {Canon 9). {The American Bar Association’s
"code comparison” for Model Rule 4.2 states that the rule is "substantially identical" to DR 7104(A)

(1))

The rule forbids a lawyer to communicate about the subject of the representation with a person the

lawyer knows to be represented in the matter unless the lawyer obtains the permission of the

person's counsel, The comment to the rule states that in the case of organizations {including

corporations), the rule prohibits ex parte communications with "persons having a managerial

responsibility on behalf of the organization and with any other person whose act or omission in

connection with that matter may be imputed to the organization for purposes of civil or criminal
www.floridabar .org tfodfbstopin.nsf/SearchView/ETHIC 5,+ OPINION +88- 14 7apandocument



1118713 ETHICS, OPINION 88-14

liability or whose statement may constitute an admission on the part of the organization." The
comment further states that if an agent or employee of the organization is represented by his or her
own counsel in the matter, then it is the consent of that lawyer-not the organization's lawyer-that
must be obtained.

Nothing in Rule 44,2 or the comment states whether the rule applies to communications with former
managers and other former employees. To the extent that the comrent implies that the rule does
apply to these individuals, it is contrary to ethics committees' interpretation of the rule.

Rule 44.2 cannot reasonably be construed as requiring a lawyer to obtain permission of a corporate
party's attomey in order to communicate with former managers or other former employees of the
corporation unless such individuals have in fact consented to or requested representation by the
corporation’s attomey. A former manager or other employee who has not maintained ties to the
corporation (as a litigation consultant, for example) is no longer part of the corporate entity and
therefore is not subject to the control or authority of the corporation's attomey. In many cases it
may be true that the interests of the former manager or employee are not allied with the interests of
the corporation. In such cases the conflict of interests would preclude the corporation's attomey
from actually representing the individual and therefore would preclude the corporation's attomey from
controlling access to the individual. As the comment indicates with regard to current employees, if a
former manager or former employee is represented in the matter by his personal attomey, permission
of that attorney must be obtained for ex parte contacts, including contacts by the corporation's
attomey.

A former manager or employee is no longer in a position to speak for the corporation. Further, under
both the federal and the Flornda rules of evidence, statements that might be made by a former
manager or other former employee dunng an ex parte interview would not be admissible against the
corporation. Both Rule 801{d)(2){D), Federal Rules of Evidence, and Section 90.803(18)(e), Florida
Evidence Code, provide that a statement by an agent or servant of a party is admissible against the
party if it concerns a matter within the scope of the agency or employment and is made during the
existence of the agency or employment relationship .

This Committee has not previously had occasion to issue an opinion on the question of
communicating with former managers and empioyees but, as indicated above, bar ethics committees
in @ number of states have done so. The clear consensus is that former managers and other former
employees are not within the scope of the rule against ex parte contacts. Alaska Bar Opinion 883
(6/7/88) (Former employees are no longer part of corporate entity and no longer can act or speak on
behalf of corporation; opposing lawyer therefore may contact former employees, including former
members of corporation's control group who dealt with subject matter of litigation, but may not
inguire into privileged communications); Colorado Bar Opinion 69 (Revised) (6/20/87) {(Former
employee cannot bind corporation as matter of law; lawyer may interview opposing party's former
employees with regard to all matters except communications within corporation's attomeyclient
privilege); Iliinois Bar Opinion 8512 (4/4/86 } (Former employees, including those who were part of
corporation’s control group, may be contacted without permission of corporate counsel; direct
communications with former control group employees may elicit information adverse to corporation,
but that direct contact no more deprives corporation of benefit of counsel than does direct
communication with any potential witness); Los Angeles County, Calif., Bar Opinion 369 (11/23/77)
(Although ethical dangers may be posed if rule prohibiting ex parte contacts is not extended to
former controlling employees, no authority is found to support such extension); Maryland Bar Opinion
8613 (8/30/85) (Lawyer may communicate with former employee of adverse corporate party if former
employee is not represented by counsel).

Also, Massachusetts Bar Opinion 827 (6/23/82) (Lawyer may communicate with former employees of
www . floridabar.org Afbitfbetopin.nsiSearchView/ETHIC S,+ OPINION +88- 14?opendocument n
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1171913 RULE 4-5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER

The Florida Bar

waw,floridabar.org

RULE 4-5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER

4 RULES OF PROFESSIONAL CONDUCT
4-5 LAW FIRMS AND ASSOCIATIONS

RULE 4-5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER

(a) Skaring Fees with Nonlawyers, A lawyer or law firm shall not share legal fees with a
nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer's firm, partner, or associate may provide
for the payment of money, over a reasonable period of time after the lawyer's death, to
the lawyer's estate or to 1 or more specified persons;

(2) a lawyer who undertakes to complete unfinished legal business of a deceased lawyer
may pay to the estate of the deceased lawyer that proportion of the total compensation
that fairly represents the services rendered by the deceased lawyer;

(3) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer
may, in accordance with the provisions of rule 4-1.17, pay to the estate or other legally
authorized representative of that lawyer the agreed upon purchase price;

(4) bonuses may be paid to nonlawyer employees for work performed, and may be
based on their extraordinary efforts on a particular case or over a specified time period.
Bonus payments shall not be based on cases or clients brought to the lawyer or law firm
by the actions of the nonlawyer. A lawyer shall not provide a bonus payment that is
calculated as a percentage of legal fees received by the lawyer or law firm; and

(5) a lawyer may share court-awarded fees with a nonprofit, pro bono legal services
organization that employed, retained, or recommended employment of the lawyer in the
matter.

(b) Qualified Pension Plans. A lawyer or law firm may include nonlawyer employees in a
qualified pension, profit-sharing, or retirement plan, even though the lawyer's or law firm's
contribution to the plan is based in whole or in part on a profit-sharing arrangement.

(¢) Partnership with Nonlawyer. A lawyer shall not form a partnership with a nonlawyer if
any of the activities of the partnership consist of the practice of law.

weav.flaridabar org /divexs/rrifb nst/FV/2D 350584 333C C 18085257 17200480 F A9
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111913 RULE 4-5.4 PRCFESSIONAL INDEPENDENCE OF A LAWYER

(d) Exercise of Independent Professional Judgment. A lawver shall not permit a person
who recommends, employs, or pays the lawyer to render legal services for another to direct
or regulate the lawyer's professional judgment in rendering such legal services.

(e) Nonlawyer Ownership of Authorized Business Entity. A lawyer shall not practice with
or in the form of a business entity authorized to practice law for a profit if:

(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the
estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time
during administration; or

(2) a nonlawyer 1s a corporate director or officer thereof or occupies the position of
similar responsibility in any form of association other than a corporation; or

(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.

Comment

The provisions of this rule express traditional limitations on sharing fees. These limitations are
to protect the lawyer's professional independence of judgment. Where someone other than
the client pays the lawyer's fee or salary, or recommends employment of the lawyer, that
arrangement does not modify the lawyer's obligation to the client. As stated in subdivision (d),
such arrangements should not interfere with the lawyer's professional judgment.

This rule also expresses traditional limitations on permitting a third party to direct or regulate
the lawyer's professional judgment in rendering legal services to another. See also rule 4-
1.8(f) (lawyer may accept compensation from a third party as long as there is no interference
with the lawyer's imdependent professional judgment and the chient gives informed consent).

The prohibition against sharing legal fees with nonlawyer employees is not intended to
prohibit profit-sharing arrangements that are part of a qualified pension, profit-sharing, or
retirecment plan. Compensation plans, as opposed to retirement plans, may not be based on
legal fees.

[Revised: 05/22/2006] _ T
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11/18/13 RULFE 4-1.16 DECLINING OR TERMINATING REPRESENTATION
(4) the representation will result in an unreasonable financial burden on the lawyer or
has been rendered unreasonably difficult by the client; or

(5) other good cause for withdrawal exists.

(c) Compliance With Order of Tribunal. A lawyer must comply with applicable law
requiring notice or permission of a tribunal when terminating a representation. When ordered
to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for
terminating the representation.

(d) Protection of Client's Interest. Upon termination of representation, a lawyer shall take
steps to the extent reasonably practicable to protect a client's mterest, such as giving
reasonable notice to the client, allowing time for employment of other counsel, surrendering
papers and property to which the client is entitled, and refunding any advance payment of fee
or expense that has not been earned or incurred. The lawyer may retain papers and other
property relating to or belonging to the client to the extent permitted by law.

Comment

A lawyer should not accept representation in a matter unless it can be performed competently,
promptly, without improper conflict of mnterest, and to completion. Ordinarily, a
representation in a matter is completed when the agreed-upon assistance has been concluded.
See rule 4-1.2, and the comment to rule 4-1.3.

Mandatory withdrawal

A lawyer ordinarily must decline or withdraw from representation if the client demands that
the lawyer engage in conduct that is illegal or violates the Rules of Professional Conduct or
law. The lawyer is not obliged to decline or withdraw simply because the client suggests such
a course of conduct; a client may make such a suggestion in the hope that a lawyer will not be
constrained by a professional obligation. Withdrawal is also mandatory if the client persists in
a course of action that the lawyer reasonably believes is criminal or fraudulent, unless the
client agrees to disclose and rectify the crime or fraud. Withdrawal is also required if the
lawyer's services were misused in the past even if that would materially prejudice the client.

When a lawyer has been appointed to represent a client, withdrawal ordinarily requires
approval of the appointing authority. See also rule 4-6.2. Similarly, court approval or notice to
the court is often required by applicable law before a lawyer withdraws from pending
litigation. Difficulty may be encountered if withdrawal is based on the client's demand that the
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1119113 RULE 4-1.16 DECUNING OR TERMINATING REPRESENTATION
lawyer engage in unprofessional conduct. The court may request an explanation for the
withdrawal, while the lawyer may be bound to keep confidential the facts that would
constitute such an explanation. The lawyer's statement that professional considerations require
termination of the representation ordmarily should be accepted as sufficient. Lawyers should
be mindful of their obligations to both clients and the court under rules 4-1.6 and 4-3.3.

Discharge

A client has a right to discharge a lawyer at any time, with or without cause, subject to liability
for payment for the lawyer's services. Where future dispute about the withdrawal may be
anticipated, it may be advisable to prepare a written statement reciting the circumstances.

Whether a client can discharge appointed counsel may depend on applicable law. A client
seeking to do so should be given a full explanation of the consequences. These consequences
may include a decision by the appointing authority that appointment of successor counsel is
unjustified, thus requiring the client to be self-represented.

If the client is mentally incompetent, the client may lack the legal capacity to discharge the
lawyer, and in any event the discharge may be seriously adverse to the client's interests. The
lawyer should make special effort to help the client consider the consequences and may take
reasonably necessary protective action as provided in rule 4-1.14.

Optional withdrawal

A lawyer may withdraw from representation in some circumstances. The lawyer has the
option to withdraw if it can be accomplished without material adverse effect on the client's
interests. The lawyer also may withdraw where the client insists on taking action that the
lawyer considers repugnant, imprudent, or with which the lawyer has a fundamental
disagreement.

A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to
the representation, such as an agreement concerning fees or court costs or an agreement
limiting the objectives of the representation.

Assisting the client upon withdrawal

Even if the lawyer has been unfairly discharged by the client, a lawyer must take all
reasonable steps to mitigate the consequences to the client. The lawyer may retam papers and
other property as security for a fee only to the extent permitted by law.
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1111913 RULE 4-1.18 DUTIES TQO PROSPECTIVE CLIENT

Comment

Prospective clients, like clients, may disclose information to a lawyer, place documents or
other property in the lawyer's custody, or rely on the lawyer's advice. A lawyer's discussions
with a prospective client usually are limited in time and depth and leave both the prospective
client and the lawyer free (and the lawyer sometimes required) to proceed no further. Hence,
prospective clients should receive some but not all of the protection afforded clients.

Not all persons who communicate information to a lawyer are entitled to protection under this
rule. A person who communicates mformation unilaterally to a lawyer, without any
reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-
lawyer relationship, is not a "prospective client" within the meaning of subdivision (a).

It is often necessary for a prospective client to reveal information to the lawyer during an
initial consultation prior to the decision about formation of a client-lawyer relationship. The
lawyer often must learn such mformation to determine whether there is a conflict of interest
with an existing client and whether the matter is one that the lawyer is willing to undertake.
Subdivision (b) prohibits the lawyer from using or revealing that information, except as
permitted by rule 4-1.9, even if the client or lawyer decides not to proceed with the
representation. The duty exists regardless of how brief the initial conference may be.

In order to avoid acquiring disqualifying information from a prospective client, a lawyer
considering whether to undertake a new matter should limit the initial interview to only such
information as reasonably appears necessary for that purpose. Where the mformation
indicates that a conflict of interest or other reason for non-representation exists, the lawyer
should so inform the prospective client or decline the representation. If the prospective client
wishes to retain the lawyer, and if consent is possible under rule 4-1.7, then consent from all
affected present or former clients must be obtained before accepting the representation.

A lawyer may condition conversations with a prospective client on the person's informed
consent that no information disclosed during the consultation will prohibit the lawyer from
representing a different client in the matter. See terminology for the definition of informed
consent. If the agreement expressly so provides, the prospective client may also consent to
the lawyer's subsequent use of information received from the prospective client.

Even in the absence of an agreement, under subdivision (c), the lawyer is not prohibited from
representing a client with interests adverse to those of the prospective client in the same or a
substantially related matter unless the lawyer has received from the prospective client
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11/19/13 RULE 4-1.18 DUTIES TO PROSPECTIVE CLIENT

information that could be used to the disadvantage of the prospective client in the matter.

Under subdivision (c), the prohibition in this rule is imputed to other lawyers as provided in
rule 4-1.10, but, under subdivision (d){1), the prohibition and its imputation may be avoided if
the lawyer obtains the informed consent, confirmed in writing, of both the prospective and
affected clients. In the alternative, the prohibition and its imputation may be avoided if the
conditions of subdivision (d)(2) are met and all disqualified lawyers are timely screened and
written notice is promptly given to the prospective client. See terminology (requirements for
screening procedures). Subdivision {d}(2)(i} does not prohibit the screened lawyer from
receiving a salary or partnership share established by prior independent agreement, but that
lawyer may not receive compensation directly related to the matter in which the lawyer is
disqualified.

Notice, including a general description of the subject matter about which the lawyer was
consulted, and of the screening procedures employed, generally should be given as soon as
practicable after the need for screening becomes apparent.

The duties under this rule presume that the prospective client consults the lawyer in good
faith. A person who consults a lawyer simply with the intent of disqualifying the lawyer from
the matter, with no intent of possibly hiring the lawyer, has engaged in a sham and should not
be able to invoke this rule to create a disqualification.

For the duty of competence of a lawyer who gives assistance on the merits of a matter to a
prospective client, see rule 4-1.1. For a lawyer's duties when a prospective client entrusts
valuables or papers to the lawyer's care, see chapter 5, Rules Regulating The Florida Bar.

{Revised: 02/01/2010) . __ .. . . e e e e et v et e nm = vt i e
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nJodoment Acainst Law Firm of

Posted on November 8, 2013 by Robert C. Weill

On Qctober 24, 2013, the Florida Supreme Court reinstated a $1.2 million final judgment awarded to a
prospective client of a personal mjury law firm who sat in a chair that collapsed during a consultation at the firm.
See Friedrich v. Fetterman & Assocs., P.4., No. SC11-2188, 2013 WL 5745617 (Fla. Oct. 24, 2013) (to
read the slip opinion, click here). The issue in the case centered around whether plaintiff's expert’s testimony was
legally sufficient to establish causation. In finding that it was legally sufficient, the supreme court quashed the Fourth
District Court of Appeal’s decision vacating the judgment.

The facts are straightforward. Following a car accident, Robert Friedrich met with an attomey at the
personzl injury firm of Fetterman & Associates, P.A. regarding possible legal representation. The conference room
chair Friedrich was sitting on collapsed, causing Friedrich injuries. Friedrich in tum sued Fetterman for negligently
failing to warn him of the chair’s dangerous condition.

At trial it was undisputed that the chair had a defect that was not visible to the naked eye and that none of
the chairs in the conference room had any prior problems. Plaimntiff's expert testified that he mspects his own chairs
every six months by performing a “flex test.” He also testified that it was possible to mspect a chair today, find no
probiem, and have it fail tomorrow, As for the chair in question, he testified that a hands-on inspection of i before
the accident would have found the defect. Fetterman’s expert, on the other hand, testified that the best test for a
charr is to sit on it and that a reasonable inspection, inchudmg a flex test, would no# have revealed the defect in the
subject charr.

The tria] court denied Fetterman’s multiple motions for a directed verdict and the jury returned a verdict in
favor of Friedrich. On appeal, the Fourth District reversed the trial court and ordered that a directed verdict be
entered in favor of Fetterman. The supreme court quashed the Fourth District’s decision, conchiding that i
“impermissibly reweighed the evidence and substituted its own evahation of the evidence in place of that of the
jury.” The Court concluded that there was sufficient proof to support the jury’s finding that the defendant’s
negligence “probably caused” the plaintiff’s injury.

Chief Justice Polston dissented with an opmion and Justice Canady concurred in the dissent. As a
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1111913 Fiorida High Court Reinstetes $1.2 million Judgment Against Law Flrm of Prospectiva Cliert : The Appellate Strategist

threshold issug, Justice Polston believed that there was no basis for the Cowurt to exercise conflict jurisdiction over
the case. He next stated that the majority failed to mention two critical aspects of the testimony of plaintiff’s expert
that he believed supported the directed verdict: (1) he testified that be had no opmion as to how quickly the faihre
in the chair occurred and that the weakened condition could have manifested n seconds, minutes, hours, days, or
weeks before the accident; and (2) he conceded that the defect may not have been detectable by an inspection until
just before the collapse and offered “no time frame conceming how long before the accident such testing would
have been effective.”

The Cowrt’s decision will not be final unfil the time to file a motion for rehearing expires or until the Court
decides any filed motions for hearing. To check on the currert status of this case, please click here.

Tags: Florida, Florida

Comments (0) Read through and enter the discussion with the form at the end
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PROFESSIONAL ETHICS OF THE FLORIDA BAR
Proposed Advisory Opinion 12-4
(August 21, 2013)

A member of The Florida Bar has requested an advisory ethics opinion. The legislature
adopted section 626.8473 (8), Florida Statutes, effective July 1, 2012, which states:

An attorney shall deposit and maintain all funds received in connection
with transactions in which the attorney is serving as a title or real estate
settlement agent into a separate trust account that is maintained
exclusively for funds received in connection with such transactions and
permit the account to be audited by its title insurers, unless maintaining
funds in the separate account for a particular client would violate
applicable rules of The Florida Bar.

The inquirer asks for guidance regarding compliance with both the statute and the
applicable Rules Regulating The Florida Bar.! The inquirer’s firm employs numerous attorneys
who handle real estate transactions and work with multiple title insurers. Some real estate
trangactions involve no title insurance. The inquirer asks two questions which will be addressed
in turn:

Question 1: Is an attorney permitted to allow a title insurance company to
audit the firm’s special trust account used exclusively for real estate and title
transactions without the informed consent of the clients who have no
involvement with that particular title insurance company?

As explained below, a lawyer is not permitted to allow a title insurance company to audit
the special trust account used exclusively for real estate and title transactions if the special trust
account holds funds for client transactions that are unrelated to the title insurer requesting the
audit, unless the affected clients give informed consent or an exception to the confidentiality rule
applies.

Rule 4-1.6 (a), Rules Regulating The Florida Bar, prohibits a lawyer from voluntarily
disclosing any information regarding a representation without a client’s informed consent, unless
one of the exceptions to the rule applies, and states:

Rule 4-1.6 Confidentinlity of Information
(a) Consent Required to Reveal Information. A lawyer shall not reveal

information relating to representation of a client except as stated in subdivisions
{(b), (), and (d), unless the client gives informed consent,

! Trust accounts established pursuant to section 626.8473 (8), Florida Statutes (2012), must comply with the Interest
on Trust Accounts (IOTA) Program, Rule 5-1.1 (g}, Rules Regulating The Florida Bar. The mute requires that
lawyers place short term or nominal funds in an IOTA trust account, Lawyers should place funds that are not short
term or nominal in a separate trust account with interest accruing to the benefit of the client or third party who owns
the funds.



Emphasis added.
The Preamble of the Rules of Professional Conduct defines informed consent as follows:

"Informed consent" denotes the agreement by a person to a proposed course of
conduct after the lawyer has commmunicated adequate information and explanation
about the material risks of and reasonably available alternatives to the proposed
course of conduct.

The comment to Rule 4-1.6 further explains that confidentiality is fundamental to the
trust that is the hallmark of the attomey-client relationship and emphasizes the broad scope of the
rule:

The confidentiality rule applies not merely to matters communicated in
confidence by the client but also to all information relating to the representation,
whatever its source.

Emphasis added.

The confidentiality rule is limited by several exceptions that would permit a lawyer to
voluntarily disclose a client’s information without informed consent. The only exception
relevant to the present inquiry is Rule 4-1.6 (c¢) (1), which permits a lawyer to disclose
information without a client’s informed consent if the lawyer reasonably concludes that the
disclosure is necessary to serve the client’s interest, unless the client has specifically instructed
otherwise.

Florida Ethics Opinion 93-5 acknowledges that a lawyer must obtain a client’s consent?
to permit a title insurer to audit the lawyer’s general trust account, but advises that if the lawyer
uses a special trust account exclusively for transactions in which the lawyer acts as the title or
real estate settlement agent on behalf of that insurer, the exception under Rule 4-1.6 (c) (1) may
permit the audit without a client’s informed consent. The committee recognized that a client’s
interest is served if the title insurer’s audit ensures the safety of the funds held in the special trust
account and facilitates a satisfactory conclusion for clients whose funds are held in the account:

An attorney who is an agent for a title insurance company may not permit the title
insurer to audit the attorney's general trust account without consent of the affected
clients. The attorney, however, need not obtain client consent before permitting
the insurer to audit a special trust account used exclusively for transactions in
which the attorney acts as the title or real estate settlement agent.

Rule 4-1.6 {a), Rules Regulating The Florida Bar (1994), did not require informed consent, as is required by the
current applicable rule, and states: “A Jawyer shall not reveal information relating to a representation of a client
except as stated in subdivisions (b}, (c), and (d), unless the client consents afler disclosure to the client.” Emphasis
added. The term “disclosure” was not defined in the 1994 Preamble,



. . . Subdivision (c}(1) authorizes an attorney to disclose confidential information
"to serve the client's interest unless it is information the client specifically requires
not to be disclosed." The committee recognizes that audits by title insurance
underwrifers are necessary to ensure the safety of the funds deposited in the
special trust account and thus facilitate a satisfactory conclusion for those whose
Sfunds are placed in the account. Consequently, if a special trust account is used
exclusively for transactions in which the attorney is acting as the title or real
estate settlement agent, the attorney ethically may permit the proposed audits
unless the attorney has been specifically directed otherwise byv the client.

Florida Ethics Opinion 93-5 (emphasis added).

The facts of the present inquiry are distinguishable from those addressed in Florida Ethics
Opinion 93-5, The inquiry addressed in Opinion 93-5 was presented by a lawyer from the
general counsel of a title insurance company asking on behalf of the company wanting to audit,’
and therefore the opinion was written under the assumption that only transactions insured by that
one title insurer would be included in the special trust account discussed in the opinion.

The inquirer’s firm employs many lawyers who serve as title agents for different title
insurers and who represent many different clients in unrelated transactions. Some clients’
transactions involve no title insurer. The inquiry states that each title insurer wants to audit the
trust account used by its own title agents. Even if the firm maintains a separate trust account
exclusively for real estate and title transactions, the account will hold funds for different clients
who are represented by different lawyers who are title agents for different title insurers, and
some client funds will be held for transactions that involve no title insurer.

If the firm permits each title insurer to andit the separate trust account without clients’
informed consent, each insurer will obtain information relating to the firm’s representation of
clients who are not involved in any transaction with that particular title insurer. The inquirer’s
affirmative duties to inform and explain under Rules 4-1.4 and 4-1.6 (a) would be triggered
under such circumstances, unless the lawyer reasonably concludes that allowing all title insurers
to audit the trust account is reasonably necessary to serve each affected client’s interests or the
affected clients have specifically prohibited the lawyer from disclosing the information,

Based on the foregoing, the answer to the inquirer’s first question is no, an attorney is not
permitted to allow a title insurance company to audit the special trust account used exclusively
for reat estate and title trapsactions if the special trust account holds funds for client fransactions
unrelated to the title insurer requesting the audit, unless the attorney obtains the affected clients’
informed consent or the lawyer reasonably concludes that the audits are reasonably necessary to
serve the affected client’s interests and the affected clients have not prohibited the disclosure.

If, however, consistent with Florida Ethics Opinion 93-5, the special trust account is used
exclusively for real estate and title transactions insured by a single title insurer, the inquirer may

? Florida Ethics Opinion 93-5 was outside the scope of ethics opinions customarily issued by the Professional Ethics
Commitiee,



allow that one title insurer to audit the special trust account without a client’s informed consent,

Question 2: If an attorney is not ethically permitted to allow a title insurer to
audit the special trust account without the clients’ informed consent because
the special trust account involves unrelated transactions, but new section
626.8473 (8), Florida Statutes, requires that attorney to allow the audit, does
the attorney abide hy the ethics rules or the statute?

The inquirer’s second question arises from concerns regarding the interpretation of
section 626.8473 (8), Florida Statutes, which became effective July 1, 2012, and states:

(8) An attorney shall deposit and maintain all funds received in connection with
transactions in which the attorney is serving as a title or real estate settlement
agent into a separate trust account that is maintained exclusively for funds
received in connection with such transactions and permit the account to be audited
by its title insurers, unless maintaining funds in the separate account for a
particular client would violate applicable rules of The Florida Bar.

Although questions of statutory interpretation are beyond the scope of an ethics opinion,
pursuant to Procedure 2 {a) (1)(D), Florida Bar Procedures for Ruling on Questions of Ethics
(2012), the committee offers the following general discussion to provide guidance to bar
members.

The statute appears to mandate that lawyers maintain a separate trust account devoted
exclusively to funds held in connection with transactions in which the lawyer serves as a title or
real estate settlement agent. The statute appears to further require that the lawyer permit the
separate trust account to be audited by multiple title insurers.

As discussed in the answer to the inquirer’s first question, Rule 4-1.6 (a}, Rules
Regulating The Florida Bar would require that a lawyer obtain each client’s informed consent
before permitting multiple title insurers to andit a single frust account, even if that separate trust
account was devoted exclusively to holding funds for clients’ real estate and title transactions,
unless the lawyer reasonahly concludes that the audits are necessary to serve the interests of the
affected clients and the affected clients have not specifically prohibited disclosure of the
information, Consistent with Florida Ethies Opinion 93-5, a lawyer would not be required to
obtain clients’ informed consent to permit one title insurer to audit a separate trust account that is
devoted exclusively to funds for clients’ transactions that are insured by the one title insurer
requesting the audit, because the andit would serve the clients’ interests under Rule 4-1.6 (c) (1).

If the lawyer concludes that permitting the audits by multiple title insurers 18 not
necessary to serve affected clients’ interests or if affected clients have ingtructed the lawyer not
to disclose the information, the lawyer should consider maintaining: 1) a separate trust account
for each different title insurer used by that lawyer or law firm, or 2) one separate trust account
and obtain each client’s informed consent to disclose information regarding their transactions to
multiple title insurers for their audits, or 3) one separate trust account and obtain consent ffom
the various title insurers to audit only the information related to transactions that the title insurer



is underwriting. With respect to number 2 in the preceding sentence, the lawyer may obtain the
client’s informed consent in the sales contract or in a separate document executed by the client
prior to or at the closing.

In sum, the inquirer may not permit muitiple title insurance companies to audit a single
trust account used exclusively for real estate and title transactions, unless the lawyer reasonably
concludes that permitting the audits would serve the affected clients’ interests and the affected
clients have not prohibited disclosure of the information. The inquirer may permit a title insurer
to audit a single trust account used exctusively for client transactions insured by the title insurer
requesting the audit. The answer to the inquirer’s second question offers three alternatives that
may harmonize the inquirer’s obligations under the applicable Rules Regulating The Flonda Bar
and the statute if the lawyer concludes that permitting the audits is not necessary to serve the
affected clients’ interests or if affected clients® have prohibited the lawyer from disclosing the
information.
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SIH’REME CQURT OF FLORIDA

Clpnmbauon gremot nmguﬁicantsancunns,rehabﬂ;tahvcsanctmns

ebeen impoaed far conduct similar to that in the instant case. See,
e.g:, Fla. Bar v. Gviynn, 94 So. 3d 425,433 (F14. 2012) (imposing a
ninety-Gne 'day suspénsion for: \uolatmg, in pertineit part, ules
regarding mentorious ¢laims and contentions; candor foward the
tribunal; conduct involving dishonesty, fraud, deceit, or misrepresen-
tation; and conduct prejadicial to the administration of justice); see
also Fla. Bar v, Abramson, 3 50.3d 964, 967-69 (Fa. 2009) (impos-
ing a minety-oneday suspension for violation of rule regarding making -
statements kmown to be false or with zeckless disregard for the truth,
rule prohibiting conduct prejudicial to the administration of justice,
andd several otherrules).

In addition to precedent sipparting 3 suspension in this case, the
Florida Standerds for Imposing Lawyer Sanctions also indicatethat 4
suspmsmnmﬂmcmewouldbcappmpnatc Stendard 6.12 provides
that “[sJuspension is eppropriate when e lawyer knows that false
statements or documents, are. being submitied to the court.ar that
naterial informdtion. is . improperly being withheld, and {akes no-
remedial action,”. Respondent Tropp submitted his fourth motion

knowingly omitting material information thatwould have clarified his |

misleadingassertion that the trial judge met with his ex-wife’s counsel
without Tropp or, by omission, thathis own co-counsel was present.
Standard 7.2 provides that. [sjuspensionis appropriate when adawyer

- knowingly-engages in conduct thatisa wolatlonof,aduty owedasa -
"+ professional and causes. m]ury orpﬁtentlal mjury toa chcnl,» the- -

pnblxc, or the legal system.” R

.In this case; rsspondentonl‘y succeé:ded ﬁx-nbimnmg a: recu.sa]., ;
ulumately ey h.ts fourth. metion, due W his violation of the Rules -
sgulating the Florida Bar, In so doing,hé eaused harmto the judicial-

( Jstemand unnecessary delays associated mthreasmgnmcnt to dnew.
Judge, These seriousviolations byrespon&unt, committed in an effort:

to cbtain some  personél wnfair advantage in thelitigation, werrénts -
" were discovered, “Resp

rehabilitative suspension: Thus, for ﬂ:eforcgomgxeasons I dissent.
{CANADY, ], concura,} -
] Ca L T

Attorneys—Disdpliue'—-Mlsmnduct related fo failure fo properly.

menitor Bom’s non-lavyyer hookkesper, who, over time, embezzled - -

438 million’ dellars from firm’s trust acconnt-snd subsequently
gbscondéd to Argentina, after which attorneys attempted to correctihe
harm ushig personal funds and a loan from a cHent—Referes properly

found aftorneys violated rules regarding minlmum stemdards of trust -

aecount manapement—R eferee improperly recommiended attorneys
be found not guilty of commmingling, a3 case lnw does not support the
conclusion thatatiorneys® “sense of personal honor” to correct the theft
of funds justified the commingling—R eferee properly found attarneys
bad conflicts of interest in representing their clients stemmifig from
their depositing of non-client money Into brust account, ani from the
gecking of a Joan from a cHent—Referee properly found attorneys
enpaged in conduct involving dishonesty, fraud, decelt or misrepre-
sentation—No merit to attarneys* claim that their duep righis
were violated hecause allegations of violations of rule 4-8.4(c) applied
., only to” m:sappropﬂauon—'rhere 48 fio Fegivivenient Bir’ the Bar fo

- connect every: alleged. item, of misconduct. to. a_speelfic. rule ¥iols-,.
tion—NReferee improperly awarded reduced costs to Bar based on

inability to pay—Bar’s full cosis awarded—Recommended suspen-

<fons of twelve and fifteen months for-the bwo attorneys are djsap- :

roved—Attorneys disharred -

FLORIDA BAR, Complainant, v, MARK ENRIQUE ROUSSO B.espcndent.
Supreme Conrt of Floride. CaseNo. SC11-15, THE FLORTIA BAR, Complainaat, v,
TEONARDO ADRIAN ROTH, Respondent, Caga No, SC11-16. Merch 28, 2013,
Qrigina) Proceeding—The Flogida Bar, Cbunsel: fohn F, Harknéss, Jr., Bxeoutive
DuectorandKenneﬁlIamnceMmm.Staﬂ‘CuunseLﬂmHoﬂdaBar,‘l‘ﬂlahnssw,
and Daniela Rosette, Bar Counsel, The Florida Bar, Miami, for Complainent. Asidrew

G
PR

r—

Scott Berman of Young, Bermar, Karpf & Gonzalez, P.A., Miari, and. Bﬂm Tes
Tannebaum ofTsnnebaumWefss. 1IP Mm.rm, furRe.spondents

(PER CURIAM,) Wehave forreview areferee’ sreportrecmmmnd

"ing that RegpondentMark Enrique Rousso and Respondent Leonardo -
. Adrian Roth be found guilty of professional misconduct. Thereferec .

recommended sanctions of a twelve-month suspension for Rousso
and a fifteen-raonth suspension for Roth. ‘We have jurisdiction. See
art. V, § 15, Fla. Const Weapprove thereferee’s findings of fact. We
approve the referes’s recommendations as to guwilt, except wo
disapprovethé referee’srecommendationthat Respondents be found
not guilty of violating Rule Regulating the Floride Bar 5-1.1(2)(1)
(Trust Account Required; Commingling Prohibited). For the reasans

. discussed herein, we disspprove the referee’arecommender sanctions

of suspension and, instead, mmoscdmbarments Wealso disapprove

the referee’s "cqmtablu adjustment,” which reduced ths arnount of

costgawarded fo The Florida Bar, . . e
FACTS

. On January 5, 2011, The Florida Bax-ﬁled scpmte oompla'iﬁts

: agamstRcspondent Mark Earique Rousso (Case No.SC11-15) and

¢ Leopardo Adrian Roth (CaseNew SC11-16).-On jhat same

" date, the Bar filed a motion for consolidation; The cases werereferred

‘tora referee, who granted.thie motion for consolidation: The refefee

. “held hearingsand made the following findings and recarnmengations:

<+~ - The-referee. found that “100’s of millions of - dollars passed

a

- -(lirough™ the.trust account of Respondents” firm. The parties agreed
. -that by the end of 2008 the measvre of trust account imbalance was
.~ .noughly $4:38 miltion. Respondents ctaim that Fernando Horigian, the

firm’s non-lawyer bookkeeper (“Bookkeeper”), embezzled the $4.38
mitiion-The xeferee forind that no.clear and convincing evidence .

. estahlished that Respondents misappropriafed the $4:38 million or

- received any direct benefit from the disappesrance of the funds.

Fuether; therefereereporied that when the deficiencies in the account
ondents endeavored to honor every known
client ligbility for trust account fands.*

Roth fearned of the trust account deficiencles in April of 2008, but
hedid not fully comprehend the canse and zcope of the problem untit
several months later, Rousso became awara of the trust account
problem in December of 2008. From that poind, Respondents took
several actions to address the financiel shortages, which included: (1)
hiring outside counsel; (2} hiring an outside accountant and eonduct-
ing an informal audit; {3) funding the trust account deficit from many
sources; {4) contacting pelice and cooperating with the enshing
investigation; and {5) cxplaining the situetion by telephone to the Bar
via the ethics “hotline.” The Florida Bar asserts that Respondents’
sctions were “too Hitle, too [afe,”

The trust account deficits were covered by the firm?s malpractice
ingurer, credit lines, Respondents’ personal funds, funds borrowed
from family, and money bomowed from a client, Mr. Hattim Kaia
Yardi (“Yordi™). Roth solicited Yordi for a personal foan, Yordi-
traded a portion of his trust account credit Sor a “promissary note

- amounting to over $231 thousand.” Although Rousso did nat solicit

this Jomx to coyer the trust account shortfall, he did benefit by the
exchange of (he promissory note fqr the’ trust account liability,

+ Respondents: defaulted on-the promissory-note.The firm bas dis- - -

banded end Respondents testified that they ars insolvent.: - -
Minimum Standards, Rule 5-1.2. The referee has recommended-
that this Court find Respondents guilty of violating Rules Regulating
the Florida Bar 3-1,2() (Minimum Trust Acconnting Records) and
5-1.2¢c) (vEnimum Trust Acconnting Procedures), which setforth the
required minimura standards for the maintenance of trust accounts.,
There i clear and convincing evidence thet Respondents vialated
these rules by failing to: (1) examine endorsed checks to ensure
againat possible forgery; (%) prepare and maintain memoranda to




‘siope
yons yym Bujjeep uj sey juseo Jnok
oueldedxe jo [aAd] 9y uo spuadaq "9

m.n pinom } ‘asuaiiadxa JO [2A2] S, JUDI[D
2 UO|)e8I8AU0D JNOA Jo ssejpieBoy *

Buiyjou si a1ay) 0S8 ‘UOISIDIP PaWIoUI
ue 9y ew o] A1essooou JueIxa oyl 9_

BU Op PINOYS NOA Jeym 0} SE JU)|0 JNo
19NnpuUod JO 98IN0J 2y} Uo spuadeq 'a

0P NOA pjnoys j8ym ..'paysiundun
s200 paap poob ou,, ey} Auoay) jefia)| Buljiel 1oAdU 3y}
pue Bupje; ase Aayjy uonoe ayj Jo suonesiwes ayj Jual|o JnoA
0} Buluiejdxa auoyd ayj uo Jnoy Jeyjoue puads NnoA ' Unsme|
e Buijiy wouy saijJed astoape ay) Juaaaud,, |[Im Yl SeAsljeq Juel|d
J4noA pue op o0} Buiyl ybu,, oy} si }1 saAd1joq JUdI|0 JNOA 8oUIlsS
‘uonoe siyj eye} 03 snoixue sj Jual|o JnoA ‘ssejpiebay oye)

0] JoU Wayj} posiApe aAeY NoA jey) uoijoe ayej 03 pusjul

A9y} 1ey} j1e2 ay) Bulunp noA sestApe Jusl|o JnoA “suonsenb
8,Juai|0 JnoA Jo |je Bulyemsue pue anss) jeba) oi10ads e JaAo
Buiob ‘quai|o unoA yjm uonesitaAuod Buoj-anoy ue aAeYy NoA




‘Buiam Ui pawsiyuoo aq

PINOYSs Uois|oap s,JuUdljo JNoA ‘yons sy "L a|ny Aq paJdinbau
se |je je uonejuasaidad ay) apiaoid o} Juajadwod asam noA
Jaylaym uojisanb ojui |jed pjnod saouanbasuod asiaApe ul
}nsad Aj@jeWwiy|n ||IMm aAd1jaq NOA jJey)} uoijoe Buiye} YoAomoH
¥ -7 9Ny 0} Juensind Jualjo B Y}Im }nsuod Ajqeuosead o}
paJinbaJ s| pue ‘uonejuasaidas jo saAnRoalqo ayj Buiuiaosuod
SUOISI09p S,Judl|o B Aq apiqe 0] JoAme] e salinbau 2' L aIny

‘Buipooso.d asofoq Burplim Ui suonediiwel Sy pue UuoisIoap
S, U810 JNOA Wijuo9 0} Juspnid aq pINom 11 ‘aousliadxs
40 [BADB] S,UdI12 UINOA puE UORESIOAUO0D UNOA JO SSaIpIebay

q :Jamsuy






111913 RULE 4-1.2 OBJECTIVES AND SCOPE OF REPRESENTATION
Subdivision (a) confers upon the client the ultimate authority to determine the purposes to be
served by legal representation, within the limits imposed by law and the lawyer's professional
obligations. Within those limits, a client also has a right to consult with the lawyer about the
means to be used in pursuing those objectives. At the same time, a lawyer is not required to
pursue objectives or employ means simply because a client may wish that the lawyer do so. A
clear distinction between objectives and means sometimes cannot be drawn, and in many
cases the client-lawyer relationship partakes of a jomnt undertaking. In questions of means, the
lawyer should assume responsibility for technical and legal tactical issues but should defer to
the client regarding such questions as the expense to be incurred and concern for third persons
who might be adversely affected. Law defining the lawyer's scope of authority in litigation
varies among jurisdictions. The decisions specified in subdivision (a), such as whether to
settle a civil matter, must also be made by the client. See rule 4-1.4(a)(1) for the lawyer's
duty to communicate with the chent about such decisions. With respect to the means by
which the client's objectives are to be pursued, the lawyer shall consult with the client as
required by rule 4-1.4(a)(2) and may take such action as is impledly authorized to carry out
the representation.

On occasion, however, a lawyer and a client may disagree about the means to be used to
accomplish the client's objectives. The lawyer should consult with the chent and seek a
mutually acceptable resolution of the disagreement. If such efforts are unavailing and the
lawyer has a fundamental disagreement with the client, the lawyer may withdraw from the
representation. See rule 4-1.16(b)(4). Conversely, the client may resolve the disagreement by
discharging the lawyer. See rule 4-1.16(a)(3).

At the outset of a representation, the client may authorize the lawyer to take specific action on
the client's behalf without further consultation. Absent a material change in circumstances and
subject to rule 4-1.4, a lawyer may rely on such an advance authorization. The client may,
however, revoke such authority at any time.

In a case in which the client appears to be suffering mental disability, the lawyer's duty to
abide by the client's decisions is to be guided by reference to rule 4-1.14.

Independence from client's views or activities

Legal representation should not be denied to people who are unable to afford legal services or
whose cause is controversial or the subject of popular disapproval. By the same token
representing a client does not constitute approval of the client's views or activities.

ww.floridahar org/divers/rrifo.nstFV/AE46B4561CF A28E2885257170006BA282 245



111913 RULE 4-1.2 OBJECTIVES AND SCOPE OF REPRESENTATION
Agreements limiting scope of representation

The scope of services to be provided by a lawyer may be limited by agreement with the client
or by the terms under which the lawyer's services are made available to the client. When a
lawyer has been retained by an insurer to represent an insured, for example, the
representation may be limited to matters related to the insurance coverage. A limited
representation may be appropriate because the client has limited objectives for the
representation. In addition, the terms upon which representation is undertaken may exclude
specific means that might otherwise be used to accomplish the client's objectives. Such
limitations may exclude actions that the client thinks are too costly or that the lawyer regards
as repugnant or imprudent, or which the client regards as financially impractical.

Although this tule affords the lawyer and client substantial latitude to hmit the representation if
not prohibited by law or rule, the limitation must be reasonable under the circumstances. If,
for example, a client’s objective is limited to securing general information about the law the
client needs in order to handle a common and typically uncomplicated legal problem, the
lawyer and client may agree that the lawyer’s services will be lirnited to a brief consultation.
Such a limitation, however, would not be reasonable if the time allotted was not sufficient to
yield advice upon which the client could rely. In addition, a lawyer and client may agree that
the representation will be limited to providing assistance out of court, including providing
advice on the operation of the court system and draftmg pleadings and responses. If the
lawyer assists a pro se litigant by drafting any document to be submitted to a court, the lawyer
is not obligated to sign the document. However, the lawyer must indicate "Prepared with the
assistance of counsel” on the document to avoid misleading the court which otherwise might
be under the impression that the person, who appears to be proceeding pro se, has received
no assistance from a lawyer. If not prohibited by law or rule, a lawyer and client may agree
that any in-court representation in a family law proceeding be limited as provided for in
Family Law Rule of Procedure 12.040. For example, a lawyer and client may agree that the
lawyer will represent the client at a hearing regarding child support and not at the final hearing
ot in any other hearings. For limited in-court representation in family law proceedings, the
attorney shall communicate to the client the specific boundaries and limitations of the
representation so that the client is able to give informed consent to the representation.

Regardless of the circumstances, a lawyer providing limited representation forms an attorney-
client relationship with the litigant, and owes the client all attendant ethical obligations and
duties imposed by the Rules Regulating The Florida Bar, including, but not Limited to, duties
of competence, communication, confidentiality and avoidance of conflicts of interest.

wwww.floridabar,org/divexs/rrifh.nst/F V/AEABBA51C F A28FE 2885257 170006BAZE2 w5



111813 RULE 4-1.2 OBJECTIVES AND SCOPE OF REPRESENTATION
Although an agreement for limited representation does not exempt a lawyer from the duty to
provide competent representation, the limitation is a factor to be considered when determining
the legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation. See rule 4-1.1,

An agreement concerning the scope of representation must accord with the Rules of
Professional Conduct and law. For example, the client may not be asked to agree to
representation so limited m scope as to violate rule 4-1.1 or to surrender the right to terminate
the lawyer's services or the right to settle litigation that the lawyer might wish to continue.

Criminal, fraudulent, and prohibited transactions

A lawyer is required to give an honest opinion about the actual consequences that appear
likely to result from a client's conduct. The fact that a chient uses advice in a course of action
that is criminal or fraudulent does not, of itself, make a lawyer a party to the course of action.
However, a lawyer may not assist a client in conduct that the lawyer knows or reasonably
should know to be criminal or fraudulent. There is a critical distinction between presenting an
analysis of legal aspects of questionable conduct and recommending the means by which a
crime or fraud might be committed with iImpunity.

When the client's course of action has already begun and is continuing, the lawyer's
responsibility is especially delicate. The lawyer is required to avoid assisting the client, for
example, by drafting or delivering documents that the lawyer knows are fraudulent or by
suggesting how the wrongdoing might be concealed. A lawyer may not continue assisting a
client in conduct that the lawyer originally supposed was legally proper but then discovers is
criminal or fraudulent. The lawyer must, therefore, withdraw from the representation of the
client in the matter. See rule 4-1.16(a). In some cases, withdrawal alone might be msufficient.
It may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm
any opinion, document, affirmation, or the like. See rule 4-1.1.

Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings
with a beneficiary.

Subdivision (d) applies whether or not the defrauded party is a party to the transaction. For
example, a lawyer must not participate in a transaction to effectuate criminal or fraudulent
avoidance of tax liability. Subdivision (d) does not preclude undertaking a criminal defense
incident to a general retainer for legal services to a lawful enterprise. The last sentence of
subdivision (d) recognizes that determining the validity or interpretation of a statute or

wwww. floridaber . org /divesefrrth. nsfFV/AE488451C FAZ8E2885257170006BA282
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